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Joe G. RILEY, J., concurring.

| write separately to express my concern over the continuing problem we see in appellate
records where the record failsto explain witness demonstrations. Nevertheless, | find the evidence
in this case sufficient to support the verdict regardless of this shortcoming. Thus, | do not reach the
issue of which party has the burden of proof with regard to witness demonstrations.

Thiscourt hasreached conflicting conclusionsastowhich party bearsthe burden of ensuring
that witness demonstrations are adequately explained in the record. Compare State v. Nicholas
Williams, No. M1999-00780-CCA-R3-CD, 2001 Tenn. Crim. App. LEX1S491, at * 21 (Tenn. Crim.
App. July 3, 2001, at Nashville), perm. to app. denied (Tenn. Dec. 12, 2001) (placing burden on
state), with State v. Daniel Thomason, No. M2000-01164-CCA-R3-CD, 2001 Tenn. Crim. App.
LEXIS 917, at **12-13 (Tenn. Crim. App. July 11, 2001, a Nashville), 2001 Tenn. Crim. App.
LEXIS 819 (Tenn. Crim. App. Oct. 15, 2001, at Nashville) (order denying petition to rehear),
corrected 2001 Tenn. Crim. App. LEXIS 993 (Tenn. Crim. App. Nov. 27, 2001, at Nashville)
(citations omitted), perm. to app. denied “ Not for Citation” (Tenn. Apr. 1, 2002) (placing burden
on defendant). Since Thomasonwasdesignated“Not for Citation” by our supreme courtinitsdenial
of permission to appeal, | citeit for the sole purpose of noting a split of authority. See Tenn. Sup.
Ct. R. 4(F)(2).

Regardless of who has the burden of clarifying witness demonstrations, it is routinely done,
in most records we review, by the examining counsel. It is simple enough for examining counsel
to state, "L et the record show that the witness . . . ." Should there be any disagreement as to the
accuracy of the statement, thetrial court can resolvethe disagreement on therecord. In the absence
of such astatement by ether counsel, thetrial court should sua sponteclarify the demonstration for
the record. This court has no method of evaluating a demonstration in the absence of such a
statement on the record. In short, thereisno reason for thisrecurring problem, especially wherethe
demonstrationiscrucial tothecase. Themost elementary principlesof the examination of witnesses
inacriminal case require such attention in order to properly preserve the record.



However, inthiscase, | believetheevidenceissufficient to support theconviction regardless
of who has the burden of ensuring an adequate record for witness demonstrations. We view the
evidencein alight most favorable to the state. During the second event in the living room, which
was the event elected by the state, the defendant forced M.B.” s head between Mrs. Will cutt’ s legs
telling the victim to “Smell it” and asked the victim to look at Mrs. Willcutt’s “goochie.” The
defendant pushed M.B.'s head under Mrs. Willcutt’ srather large stomach, and hisforehead touched
her. Accordingto Mrs. Willcutt, the defendant held M.B.’ s head down for severa minutes. A jury
couldreasonably find the defendant forced M.B. to touch the clothing covering “theimmediate ared’
of Mrs. Willcutt’ sintimate parts. See Tenn. Code Ann. §39-13-501(2), (6). Inaddition, ajury could
reasonably construe the defendant’s actions as “being for the purpose of sexua arousa or
gratification.” 1d. at (6). This evidence, in my view, is sufficient to support the conviction for
aggravated sexud battery.

JOE G. RILEY, JUDGE



